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UNITED STATES OF AMERICA 



v. 



Manning, Bradley E. 

PFC, U.S. Army, 

HHC, U.S. Army Garrison, 

Joint Base Myer-Henderson Hall 

Fort My er, Virginia 22211 



Government Motion 
to Take Judicial Notice 



16 November 2012 



RELIEF SOUGHT 



The United States in the above-captioned case requests this Court take judicial notice of the 
following adjudicative facts: 



(1 ) Army Field Manual 2-0 "Intelligence" 

(2) Army Field Manual 2-1 9.4 "Brigade Combat Team Intelligence Operations" 

(3) Army Field Manual 2-22.2 "Counterintelligence" 

(4) Army Field Manual 2-22.3 "Human Intelligence Collector Operations" 

(5) Army Soldier's Manual and Trainer's Guide "Soldier's Manual and Trainer's Guide for 
Intelligence Analysis, MOS 35F, Skill Level 1/2/3/4" 

(6) Executive Order 12958 

(7) Executive Order 12972 

(8) Executive Order 1 3 1 42 

(9) Executive Order 13292 

(10) A 10 February 2010 BBC news report shows Julian Assange in Iceland. 

(1 1) A New York Times article entitled "Pentagon Sees Threat from Online Muckrakers" 
by Stephanie Strom, dated 18 March 2010, references Lieutenant Colonel Lee Packnett. 

(12) On 7 June 2010, the New Yorker published an article entitled "No Secrets: Julian 
Assange' s Mission for Total Transparency". 

(13) The Washington Post has published online a letter purportedly from United States 
Department of State Legal Adviser Harold Koh, and dated 27 November 2010, which states 
that the Department of State understood "from conversations with representatives from The 
New York Times, The Guardian and Der Speigel, that WikiLeaks also has provided 
approximately 250,000 documents to each of them for publication, furthering the illegal 
dissemination of classified documents". 

(14) On 29 November 2010, the Armed Forces Press Service published an article stating 
WikiLeaks released classified information over the weekend of 27-28 November 2010. 

(15) United States Department of State lists "al-Qa'ida" as a foreign terrorist organization 
as of 8 November 1999. It lists "al-Qaida in the Islamic Maghreb" as of 27 March 2002. It 
lists "al-Qaida in Iraq" as of 17 December 2004. It lists "al-Qa'ida in the Arabian 
Peninsula" as of 1 9 January 20 1 0. 

(16) The United States FBI has named Adam Yahiye Gadahn as a "most wanted terrorist" 
and states he is associated with Al Qaeda. 

(17) Under a header "defining the enemy," the United States Department of State has cited 
terrorist networks as the greatest national security threat. It has also named Al Qaeda and 
confederated extremist groups as the greatest terrorist threat. 



(18) United States Department of State Assistant Secretary in the Bureau of Public Affairs 
recites that the Department of State has designated "al-Qa'ida in the Arabian Peninsula 
(AQAP) as a Foreign Terrorist Organization" in January of 2010. 

(19) United States Department of State Undersecretary for Management Patrick Kennedy 
testified that "DOD material was leaked in July of 2010". 

(20) "Inspire" is a magazine. It advocates violent jihad and promotes Al Qaeda in the 
Arabian Peninsula ideology. 

(21) The Winter 2010 issue of "Inspire" states that "anything useful from WikiLeaks" can 
be archived and shared to "help the mujahidin". 

BURDEN OF PERSUASION AND BURDEN OF PROOF 

The burden of proof on any factual issue the resolution of which is necessary to decide a 
motion shall be by preponderance of the evidence. RCM 905(c)(1). The burden of persuasion on 
any factual issue the resolution of which is necessary to decide a motion shall be on the moving 
party. RCM 905(c)(2). The United States has the burden of persuasion as the moving party. 

FACTS 

The accused is charged with giving intelligence to the enemy, in violation of Article 104, 
Uniform Code of Military Justice (UCMJ). The accused is also charged with eight specifications 
alleging misconduct in violation of 18 U.S.C. § 793(e), five specifications alleging misconduct in 
violation of 18 U.S.C. § 641, two specifications alleging misconduct in violation of 18 U.S.C. § 
1030(a)(1), five specifications alleging misconduct in violation of Article 92 of the UCMJ, and one 
specification alleging misconduct prejudicial to good order and discipline and service discrediting. 
See Charge Sheet. 

WITNESSES/EVIDENCE 
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The United States requests this Court consider the referred charge sheet in support of its 
motion, as well as Enclosures 1-20. 

LEGAL AUTHORITY AND ARGUMENT 

Military Rule of Evidence (MRE) 201 governs judicial notice of adjudicative facts. The 
judicially noticed fact must be one not subject to reasonable dispute in that it is either (1) generally 
known universally, locally, or in the area pertinent to the pvent or (2) capable of accurate and ready 
determination by resort to sources whose accuracy cannot reasonably be questioned. US. v. 
Needham, 23 M.J. 383 (C.M.A. 1987); US. v. Brown, 33 M.J. 706 (A.C.M.R. 1991). Additionally, 
MRE 201 requires the military judge to take judicial notice of adjudicative facts if requested by a 
party and supplied with the necessary information. Judicial notice is of adjudicative facts. It is not 
appropriate for inferences a party hopes the fact finder will draw from the fact(s) judicially noticed. 
Legal arguments and conclusions are not adjudicative facts subject to judicial notice. US. v. 
Anderson, 22 M.J. 885 (A.F.C.M.R. 1985) (appropriate to take judicial notice of the existence of a 
treatment program at a confinement facility but not appropriate to take judicial notice of the quality 
of the program.). See Appellate Exhibit 288. 

A. Army Publications 
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Army Field Manual 2-0 (FM 2-0) entitled "Intelligence" outlines the role of intelligence and 
the process associated with planning, collecting, disseminating, and evaluating it. The Manual also 
describes staff support, Army intelligence capabilities, and intelligence support to land operations. 
Finally, it addresses force projection operations. See Enclosure 1. 

The existence of FM 2-0, dated August 2012, is a fact not subject to reasonable dispute. The 
Manual states that it is "approved for public release" and "distribution is unlimited." The fact that it 
exists is generally known and capable of accurate and ready determination by resort to the Army 
Publishing Directorate, a source whose accuracy cannot be reasonably questioned. 

Army Field Manual 2-19.4 (FM 2-19.4) entitled "Brigade Combat Team Intelligence 
Operations" addresses the fundamentals of brigade intelligence, intelligence processing, and 
intelligence organizations. See Enclosure 2. 

The existence of FM 2-19.4, dated 25 November 2008, is a fact not subject to reasonable 
dispute. This fact is generally known and capable of accurate and ready determination by resort to 
the Army Publishing Directorate, a source whose accuracy cannot be reasonably questioned. 

Army Field Manual 2-22.2 (FM 2-22.2) entitled "Counterintelligence" provides an overview 
of counterintelligence mission, structure, and organization. The Manual addresses: 
counterintelligence reporting, collection, operations, and investigation. It outlines analysis, tools, 
and procedures associated with counterintelligence. Manual 2-22.2 discusses cyber 
counterintelligence as well as technical counterintelligence services and support. See Enclosure 3. 

The existence of FM 2-22.2, dated October 2009, is a fact not subject to reasonable dispute. 
This fact is generally known and capable of accurate and ready determination by resort to the Army 
Publishing Directorate, a source whose accuracy cannot be reasonably questioned. 

Army Field Manual 2-22.3 (FM 2-22.3) entitled "Human Intelligence Collector Operations" 
overviews human intelligence support, planning, and management. The Manual outlines collection 
procedures generally and in military source operations. Finally, it describes analysis and tools 
associated with human intelligence. See Enclosure 4. 

The existence of FM 2-22.3, dated September 2006, is a fact not subject to reasonable 
dispute. This fact is generally known and capable of accurate and ready determination by resort to 
the Army Publishing Directorate, a source whose accuracy cannot be reasonably questioned. 

The Army Soldier's Manual and Trainer's Guide entitled "Soldier's Manual and Trainer's 
Guide for the Intelligence Analyst, MOS 35F, Skill Level 1/2/3/4" (STP 34-35F14-SM-TG) is a 
guide for soldiers serving as intelligence analysts and their trainers. In addition to outlining duty 
positions and critical tasks, the Guide addresses: intelligence preparation, analysis, reconnaissance, 
and targeting by MOS skill level. See Enclosure 5. 

The existence of STP 34-35F14-SM-TG, dated March 2012, is a fact not subject to 
reasonable dispute. This fact is generally known and capable of accurate and ready determination 
by resort to the Army Publishing Directorate, a source whose accuracy cannot be reasonably 
questioned. 
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B. Executive Orders 

Executive Order 12958 addresses classified national security information by prescribing a 
uniform system for classifying, safeguarding, and declassifying national security information. The 
order discusses: original and derivative classification procedures, declassification and downgrading 
of classified material, safeguarding classified material, and implementation and administration of 
the Order itself. See Enclosure 6. 

Executive Order 12958 revoked Executive Order 12356, dated 6 April 1982. This fact is 
generally known and capable of accurate and ready determination by resort to the National 
Archives, a source whose accuracy cannot be reasonably questioned. It is accessible via their 
website at http://www.gpo.gov/fdsys/pkg/FR-1995-04-20/pdf/95-9941.pdf. 

The existence of Executive Order 12958, dated 17 April 1995, is a fact not subject to 
reasonable dispute. This fact is generally known and capable of accurate and ready determination 
by resort to the National Archives, a source whose accuracy cannot be reasonably questioned. It is 
accessible via their website at http://www.gpo.gov/fdsys/pkg/FR-l 995-04-20/pdf/95-9941 .pdf. 

Executive Order 12958, dated 17 April 1995, entered into effect 180 days from its signing. 
This fact is generally known and capable of accurate and ready determination by resort to the 
National Archives, a source whose accuracy cannot be reasonably questioned. It is accessible via 
their website at http-y/www.gpo.gov/fdsys/pkg/FR- 1 995-04-20/pdf/95-994 1 .pdf. 

Executive Order 12972 provides clarified definitions for "agency" and "military 
department." See Enclosure 7. 

Executive Order 12972 amends Executive Order 12958, dated 17 April 1995. This fact is 
generally known and capable of accurate and ready determination by resort to the National 
Archives, a source whose accuracy cannot be reasonably questioned. It is accessible via their 
website at http://www.gpo.gov/fdsys/pkg/FR-1995-09-21/pdf/95-23581.pdf. 

The existence of Executive Order 12972, dated 18 September 1995, is a fact not subject to 
reasonable dispute. The fact is generally known and capable of accurate and ready determination 
by resort to the National Archives, a source whose accuracy cannot be reasonably questioned. It is 
accessible via their website at http://www.gpo.gov/fdsys/pkg/FR-1995-09-21/pdf/95-23581.pdf. 

Executive Order 1 3 142 extends and establishes specific dates for the time within which all 
classified information, contained in records more than 25 years old that have been determined to 
have historical value under title 44 of the United States Code, is declassified. It also establishes the 
Information Security Oversight Office within the National Archives and Records Administration. 
See Enclosure 8. 

Executive Order 13142 amends Executive Order 12958, dated 17 April 1995. This fact is 
generally known and capable of accurate and ready determination by resort to the National 
Archives, a source whose accuracy cannot be reasonably questioned. It is accessible via their 
website at http://www.gpo.gov/fdsys/pkg/FR-1999-l l-23/pdf/99-30687.pdf. 
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The existence of Executive Order 13142, dated 19 November 1999, is a fact is generally 
known and capable of accurate and ready determination by resort to the National Archives, a source 
whose accuracy cannot be reasonably questioned. It is accessible at 
http://www.gpo.gov/fdsys/pkg/FR- 1 999- 1 1 -23/pdf/99-3 0687.pdf. 

Executive Order 13292 addresses classified national security information by prescribing a 
uniform system for classifying, safeguarding, and declassifying national security information. The 
order discusses original and derivative classification procedures. See Enclosure 9. 

Executive Order 13292 amended Executive Order 12958, dated 17 April 1995. This fact is 
generally known and capable of accurate and ready determination by resort to the National 
Archives, a source whose accuracy cannot be reasonably questioned. It is accessible via their 
website at http://www.gpo.gov/fdsys/pkg/FR-2003-03-28/pdf/03-7736.pdf. 

The existence of Executive Order 13292, dated 25 March 2003, is a fact not subject to 
reasonable dispute. This fact is generally known and capable of accurate and ready determination 
by resort to the National Archives, a source whose accuracy cannot be reasonably questioned. It is 
accessible via their website at http://www.gpo.gov/fdsys/pkg/FR-2003-03-28/pdf/03-7736.pdf. 

Executive Order 13292, dated 25 March 2003, became effective 28 March 2003. This fact 
is generally known and capable of accurate and ready determination by resort to the National 
Archives, a source whose accuracy cannot be reasonably questioned. It is accessible via their 
website at http://www.gpo.gov/fdsys/pkg/FR-2003-03-28/pdf/03-7736.pdf. 

C. News Reports 

On 12 February 2010, the British Broadcasting Company (BBC) published online a video 
report entitled "Iceland's Journalism Freedom Dream Prompted by Wikileaks." This video shows 
Julian Assange in Iceland. The fact that such report exists as described is generally known and 
capable of accurate and ready determination by resort to the BBC, a source whose accuracy cannot 
be reasonably questioned. It is accessible via their website at 
http://news.bbc.co.Uk/2/hi/technology/85 1 0927.stm. See Enclosure 1 0. 

The New York Times published online an article by Stephanie Strom entitled "Pentagon 
Sees a Threat from Online Muckrakers." It appeared in print on page Al 8 of the New York edition 
on March 18, 2010. This article references Lieutenant Colonel Lee Packnett. The fact that such 
article exists as described is generally known and capable of accurate and ready determination by 
resort to the New York Times, a source whose accuracy cannot be reasonably questioned. It is 
accessible via their website at http://www.nytimes.com/201 0/03/1 8/us/l 8wiki.html. See Enclosure 
11. 

On 7 June 2010, The New Yorker published an article by reporter at large Raffi 
Khatchadourian entitled "No Secrets: Julian Assange's Mission for Total Transparency." The fact 
that such article exists is generally known and capable of accurate and ready determination by resort 
to the New Yorker, a source whose accuracy cannot be reasonably questioned. It is accessible via 
their website at http://www.newyorker.com/reporting/2010/06/07/100607fa_fact_khatchadourian. It 
has also been previously marked for the purpose of this court-martial as ManningB_00523772- 
ManningB_00523791. See Enclosure 12. 
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The Washington Post has published online a letter purportedly from United States 
Department of State Legal Adviser Harold Koh to Jennifer Robinson, attorney for Julian Assange, 
dated 27 November 2010. This letter states "It is our understanding from conversations with 
representatives from The New York Times, The Guardian and Der Speigel, that WikiLeaks also has 
provided approximately 250,000 documents to each of them for publication, furthering the illegal 
dissemination of classified documents." The fact that such Washington Post published letter exists 
as described is generally known and capable of accurate and ready determination by resort to the 
Washington Post, a source whose accuracy cannot reasonably be questioned. It is accessible via 
their website at 

http://media.washingtonpost.com/wpsrv/politics/documents/Dept_of_State__Assange _letter.pdf. See 
Enclosure 13. 

On 29 November 2010, the Armed Forces Press Service published on the Department of 
Defense website an article entitled "Clinton: WikiLeaks' Release Attacks International 
Community." The article is dated 29 November 2010 and was written by Jim Garamone and Lisa 
Daniel. This article states that "The WikiLeaks release of classified State Department documents 
[occurred] over the weekend" of 27-28 November, 2010. The fact that such article exists as 
described is generally known and capable of accurate and ready determination by the resort to the 
Department of Defense. It is accessible via their website at 
http://www.defense.gov/news/newsarticle.aspx?id=61876. See Enclosure 14. 

D. Government Statements 

The United States Department of State lists "al-Qa'ida" as a foreign terrorist organization as 
of 8 November 1999. It lists "al-Qaida in the Islamic Maghreb" as of 27 March 2002. It lists "al- 
Qaida in Iraq" as of 17 December 2004. It lists "al-Qa'ida in the Arabian Peninsula" as of 19 
January 2010. This fact is generally known and capable of accurate and ready determination by 
resort to the Department of State's Bureau of Counterterrorism, a source whose accuracy cannot 
reasonably be questioned. It is accessible via their website at 
http^/www.state.gov/j/ct/rls/other/des/1 23085.htm. See Enclosure 15. 

The Federal Bureau of Investigation (FBI) names Adam Yahiye Gadahn, born 1 September 
1978 in the United States, as a "most wanted terrorist." The FBI states that Adam Yahiya Gadahn 
was "indicted in the Central District of California for treason and material support to Al Qaeda." It 
further states that "the charges are related to Gadahn's alleged involvement in a number of terrorist 
activities, including providing aid and comfort to Al Qaeda and services for Al Qaeda." The fact 
that this listing exists as described is generally known and capable of accurate and ready 
determination by resort to the FBI Most Wanted Terrorist, a source whose accuracy cannot 
reasonably be questioned. It is accessible via their website at 

http://www.fbi.gov/wanted/wanted__terrorists/adam-yahiye-gadahn. See Enclosure 16. 

The United States Department of State has stated, under the heading "defining the enemy", 
that "terrorist networks currently pose the greatest national security threat to the United States." It 
also states "the greatest threat and those most wanted for terrorism come from the al-Qaida (AQ) 
network, which includes a core al-Qaida organization and numerous confederated extremist 
groups." This existence of this statement is generally known and capable of accurate and ready 
determination by resort to the Department of State's Bureau of Counterterrorism, a source whose 
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accuracy cannot reasonably be questioned. It is accessible via their website at 
http://www.state.gOv/j/ct/enemy/index.htm. See Enclosure 17. 

As Assistance Secretary in the Bureau of Public Affairs, Philip J. Crowley made a press 
statement on 19 January 2010. He stated "[t]he Secretary of State has designated al-Qa'ida in the 
Arabian Peninsula (AQAP) as a Foreign Terrorist Organization". The fact that Philip Crowley 
made this statement is generally known and capable of accurate and ready determination by resort 
to the Department of State Bureau of Public Affairs, a source whose accuracy cannot reasonably be 
questioned. It is accessible via their website at 

http://www.state.gOv/r/pa/prs/ps/2010/01/135364.htm. See Enclosure 18. 

Patrick F. Kennedy, Undersecretary for Management at the United States Department of 
State testified on 10 March 201 1 before the Senate Committee on Homeland Security and 
Governmental Affairs. He stated that "when DOD material was leaked in July 2010, we worked 
with DoD to identify any alleged State Department material that was in WikiLeaks' possession." 
The fact that Undersecretary Kennedy made this statement is generally known and capable of 
accurate and ready determination by resort to the Department of State Undersecretary for 
Management Office, a source whose accuracy cannot reasonably be questioned. It is accessible via 
their website at http://www.state.gov/rn/rls/remarks/201 1/1 58400.htm. See Enclosure 19. 

E. Publications 

"Inspire" is a magazine. It advocates violent jihad and promotes the ideology of Al Qa'idah 
Al-Jihad in the Arabian Peninsula. The fact that this magazine exists as described is generally 
known and capable of accurate and ready determination by resort to the magazine itself. See 
Enclosure 20. 

The Winter 2010 issue of "Inspire" states that "anything useful from Wikileaks" can be 
archived and shared to "help the mujahidin." The existence of this statement is generally known 
and capable of accurate and ready determination by resort to the magazine itself. 



For the reasons stated above, the United States requests the Court take judicial notice of the 
existence and the content of the above-mentioned portions of the Army Regulations, the Executive 
Order, the Federal Statutes, and the Joint Resolution, as they meet all the requirements of MRE 201. 



CONCLUSION 




ASHDEN FEIN 
MAJ, JA 
Trial Counsel 
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I certify that I served or caused to be served a true copy of the above on Defense Counsel via 
electronic mail, on 16 November 2012. 



1 . Army Field Manual 2-0 "Intelligence" 

2. Army Field Manual 2-1 9.4 "Brigade Combat Team Intelligence Operations" 

3. Army Field Manual 2-22.2 "Counterintelligence" 

4. Army Field Manual 2-22.3 "Human Intelligence Collector Operations" 

5. Army Soldier's Manual and Trainer's Guide "Soldier's Manual and Trainer's Guide for 
Intelligence Analysis, MOS 35F, Skill Level 1/2/3/4" 

6. Executive Order 12958 

7. Executive Order 1 2972 

8. Executive Order 1 3 1 42 

9. Executive Order 13292 

10. February 2010 BBC Report; See video at: http://news.bbc.co.Uk/2/hi/technology/8510927.stm 

1 1 . "Pentagon Sees Threat from Online Muckrakers" 

12. "No Secrets: Julian Assange's Mission for Total Transparency" 

13. Purported Letter from Legal Adviser Harold Koh 

14. "Clinton: WikiLeaks' Release Attacks International Community" 

i 

15. Department of State List of Foreign Terrorist Organizations 

16. FBI Most Wanted Terrorist Listing 

17. Department of State Terrorist Designation 

18. United States Department of State Assistance Secretary in the Bureau of Public Affairs Phili 
Crowley Press Statement 

19. United States Department of State Undersecretary for Management Patrick Kennedy Testimony 

20. Winter 2010 issue of "Inspire" Magazine 




ASHDEN FEIN 
MAJ, JA 

Trial Counsel 



1 8 Ends 
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